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STATEMENT OF RELATED CASES

There have been no prior appeals in this casespArate case related to the
same procurement is currently pending in the ColuRederal Claims as No. 1:19-

cv-01796-PEC, and could directly affect or be diseaffected by this appeal.
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INTRODUCTION

This appeal arises out of the Department of Defer(§BoD’s”) Joint
Enterprise Defense Infrastructure (“JEDI”) procusstnfor a multi-billion-dollar
contract to provide cloud computing services toaheed forces. Four major
technology providers—Amazon Web Services, Inc. (“BYV IBM, Microsoft,
and Oracle—submitted proposals. DoD disqualifiglll land Oracle for their
failure to meet specified “gate” criteria, and miéitely awarded the contract to
Microsoft.

Prior to the award to Microsoft, Oracle filed bicbfests that were rejected
by the Government Accountability Office (“GAQ”) atde Court of Federal
Claims (“COFC"). In those protests, Oracle challet three aspects of the
procurement: (1) DoD’s decision to award the canttta a single vendor rather
than to multiple vendors, (2) the enforceabilityDadD’s gate criteria, and
(3) alleged conflicts of interest involving form@oD employees who were
involved in the procurement. Importantly, Oradleged two distinct kinds of
conflicts: It primarily complained that the form@oD employees had conflicts of
interestwhile employed at Doso-called “individual” conflicts of interest), dnt
secondarily asserted that a subset of the indilsdater were hired by AWS and
provided AWS with competitively useful nonpublidoanmationwhile employed at

AWS(a so-called “organizational” conflict of interest “OCI”).
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After GAO denied Oracle’s protest, the COFC did$hene and granted
judgment on the administrative record in favor @®and AWS. Oracle appeals
that COFC judgment and presents essentially the sdmections to this Court.

In this brief, AWS addresses only Oracle’s challetitat AWS had a
supposed organizational conflict of interest. @raaemaining challenges are
more appropriately addressed by DoD—indeed, Oraahglividual conflict
allegations are the subject of an ongoing DoD logpeGeneral investigation—
and thus are discussed herein only insofar as ttwséenges provide necessary
context for Oracle’s organizational conflict all¢éigas.

As explained below, Oracle’s organizational confliballenge fails for two
reasons. First, Oracle lacks standing to pursuBeicause Oracle’s proposal failed
two of the solicitation’s threshold gate criteriadahere is no allegation—Ilet alone
evidence—that any AWB8rganizationalconflict affected those gate criteria,
Oracle lacks standing to complain about any suclflica Second, the
Contracting Officer (“CO”) and the COFC each fouafter extensive examination
of the record evidence, that AWS had no organiraticonflict of interest (and
received no competitively useful nonpublic inforfoa). Those well-reasoned

decisions, supported fully by the factual recore, entitled to deference on appeal.
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STATEMENT OF THE ISSUES

1. Whether Oracle lacks standing to challengeppssed AWS
organizational conflict of interest when that aldgconflict was not the reason
DoD excluded Oracle from the procurement.

2. Whether Oracle’s challenge to a supposed AVgarozational
conflict of interest should be rejected because:

a. The CO'’s determination that AWS had no orgational
conflict of interest was not irrational; and

b. The COFC's findings that AWS received no cotitpely
useful nonpublic information were not clearly emeons.

STATEMENT OF THE CASE

Although it was excluded from the JEDI procuremfentfailure to meet
multiple gate criteria, Oracle has persisted whiik pre-award protest, in which
Oracle alleges (among other things) that AWS hadrganizational conflict of
interest due to its hiring of two former DoD empdeg. After a thorough
investigation, the CO concluded that AWS had ndsarganizational conflict of
interest. The COFC subsequently granted judgmeth@® administrative record
against Oracle, agreeing with the CO that AWS hadnganizational conflict of

interest. Oracle’s appeal followed.
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L. Legal Framework For Conflicts Of Interest

Various statutes and the Federal Acquisition Reguig“FAR”)* govern
the conduct of individuals employed by and orgatimze doing or seeking to do
business with the federal government. Relevardg hex four such provisions. The
first three relate primarily, if not exclusively individual government employees;
the fourth relates to organizations.

A. Individual Conflicts

FAR 3.101-1 provides an overarching principle tfigfjovernment business
shall be conducted in a manner above reproach angith complete impartiality
and with preferential treatment for none.” FAR®L1L. It further states that
“[tlhe general rule is to avoid strictly any couwfliof interest or even the
appearance of a conflict of interest in Governneanritractor relationships.id.

The Procurement Integrity Act (“PIA”), 41 U.S.C2801et seq.and its
implementing regulations prohibit individuals frd&mowingly” disclosing or
obtaining contractor bid or proposal informationsource selection information.
See4l U.S.C. § 2102; FAR 3.104-3(a), (b). The PlAailsstricts government

employees who participate personally and substgntea federal agency

! The FAR is codified at Title 48 of the Code ofiEeal Regulations.

5
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procurement from engaging in employment discussiatisa “bidder or offeror”
in that procurement. 41 U.S.C. § 2103; FAR 3.1(%)-3

Similar to but distinct from the PIA’'s employmesesstrictions, 18 U.S.C.
8 208 makes it a criminal violation for a governinemployee to “participate|]
personally and substantially” in a “particular neatin which, to his knowledge,
. .. any person or organization with whom he igatmting or has any
arrangement concerning prospective employment[jphasancial interest.” 18
U.S.C. § 208(a)see als®d C.F.R. Part 2635.

B. Organizational Conflicts

FAR Subpart 9.5 governs organizational conflictentérest, of which there
are three principal categories: “biased groundstyfémpaired objectivity”; and
“unequal access to information.” As relevant, st category “can occur when a
company has access to nonpublic information ingoering a government contract
that may give it a competitive advantage in a latampetition for a government
contract.” Turner Constr. Co., Inc. v. United Statég5 F.3d 1377, 1382 (Fed.
Cir. 2011);see also idat 1387 (“an unequal access OCI requires thatraHave

access to [1] non-public information that [2] iswguetitively useful” (citingAxiom

2 Limited sections of the PIA also apply to orgaians, but those sections

are not at issue in this appeal. Before the CABi@¢le alleged, initially, that
AWS supposedly violated the PIA. After AWS rebdttbat argument below
(Appx1795-Appx1798), Oracle’s COFC reply brief egsdly abandoned the issue
(seeAppx2175), and its brief on appeal does not allbge AWS violated the PIA.

6
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Res. Mgmt., Inc. v. United Staté&4 F.3d 1374, 1377 n.1 (Fed. Cir. 2009))).
When an alleged conflict stems not from an orgdiuna performance of another
government contract but rather its hiring of a ferrgovernment employee, the
conflict may more appropriately be characterizedraslleged “unfair competitive
advantage” under FAR Subpart 3.1; neverthelessstdredard for evaluating such
an alleged conflict is “virtually indistinguishabBl&éeom the standard for evaluating
an alleged FAR Subpart 9.5 unequal access to i@dtom conflict. Interactive
Info. Sols., Ing.B-415126.2t al, Mar. 22, 2018, 2018 CPD § 115 (citing
decisions)see also, e.gIBM Corp. v. United Stated19 Fed. Cl. 145, 159-61
(2014) (applying FAR Subpart 9.5 analysis to altegenflict arising from
offeror’s hiring of former government program maegg

FAR 9.504(a) requires that a contracting officel)‘fijjdentify and evaluate
potential organizational conflicts of interest aslyin the acquisition process as
possible; and (2) [a]void, neutralize, or mitigatgnificantpotential conflicts
before contract award.” FAR 9.504(a) (emphasisdild“A significant potential
conflict is one which provides the bidding partgubstantial and unfair
competitive advantage during the procurement poasnformation or data not
necessarily available to other bidder®Al Corp. v. United State$14 F.3d 1347,
1352 (Fed. Cir. 2010) (citation omitted). FAR %) thus “requires mitigation

of ‘significant potential conflicts,” but does naquire mitigation of other types of
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conflicts, such as apparent or potential non-siggift conflicts.” PAI, 614 F.3d at
1352 (quoting FAR 9.504(a)). “Each individual c@ating situation should be
examined on the basis of its particular facts dwednature of the proposed
contract. The exercise of common sense, good jedgrand sound discretion is
required in both the decision on whether a sigarfigpotential conflict exists and,
if it does, the development of an appropriate méansesolving it.” FAR 9.505.

Il. The JEDI Procurement
A. The Solicitation

On September 13, 2017, the Deputy Secretary ofridefdirected DoD to
accelerate its adoption of cloud architecturessamdices. Appx5-6. Over the
ensuing ten months, organizations across DoD waikgether to create the JEDI
solicitation. Appx6-14.

Released on July 26, 2018, and subsequently ametiedEDI solicitation
sought a single contractor to fulfill DoD’s clouelquirements. Appx18. Relevant
here, the solicitation required offerors’ initialyposals to address seven threshold
gate criteria. Appx19. If an offeror passed allen gates, it would be eligible for
inclusion in a competitive range and further evatug if an offeror failed even
one gate, however, it would be ineligible for ftlevaluation or awardd.

In accordance with FAR Subpart 9.5, the JEDI s@limn also required

offerors to disclose in their initial proposalsusdtor potential organizational
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conflicts of interest. Appx100789; Appx100307-1083 Specifically, offerors
were to disclose any current or past U.S. governim@ntracts or subcontracts they
held that would afford them an unfair competitiélvantage in the JEDI
procurement. Appx100307-100308. For any actupldential organizational
conflict, an offeror was to submit a plan “explaigiin detail how the [conflict]

will be mitigated and/or avoided.” Appx100789.

Finally, just prior to issuing the JEDI solicitatie-and separate from the
solicitation’s organizational conflict of intergstovisions—on July 23, 2018, the
CO responsible for the JEDI procurement determthatlit was not affected by
potentialindividual conflicts of five current or former government doyges.
Appx100683-100687. Among others, the CO’s analgddressed (1) Anthony
DeMartino, a former Deputy Chief of Staff to thecBgary of Defense and Chief
of Staff to the Deputy Secretary of Defense; and@ap Ubhi, a former DoD
Defense Digital Service (“DDS”) employee who wasalved with JEDI market
research activities for seven weeks in SeptembeaiCatober 2017. Appx100685
(Mr. DeMartino); Appx100686-100687 (Mr. Ubhi). MbeMartino is not relevant
to Oracle’s organizational conflict of interest tage; Mr. Ubhi will be discussed
further below.

Offerors’ initial proposals were due on October 2@18. Appx104303.

Four companies—AWS, IBM, Microsoft, and Oracle—siifitexl proposals.
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B. AWS'’s Multiple Disclosures

In its JEDI proposal and multiple subsequent subimis, AWS explained
that it had no actual or potential organizatior@iftict of interest, and that it had
proactively mitigated even the appearance of anpiateconflict.

AWS's initial proposal explained that it did not@aany actual or potential
organizational conflict based on its performancarmf other government contracts
or subcontracts. Appx124536. Out of an abundahcaution, however, AWS
disclosed that it had within the prior year hirea tformer government employees
and proactively firewalled them from disclosing amgnpublic information to
AWS’s JEDI proposal team. Appx124536-124554.

First, on November 27, 2017, AWS rehired Mr. Ubbimh DDS. See
Appx124537-124538. Mr. Ubhi had worked in AWS’srouoercial organization
prior to joining DDS. See id. AWS’s commercial organization is entirely separat
from AWS’s World Wide Public Sector (“WWPS”), whigk the AWS
organization that pursues and performs U.S. govenimontracts such as JEDI.
See id. Mr. Ubhi's former supervisor recruited Mr. Ubladk to AWS to focus on
AWS'’s commercial startup businesSee id.

Based on information provided by Mr. Ubhi, AWS exipkd that, while he
was a DDS employee, Mr. Ubhi was involved in DobDisud migration effort that

preceded JEDI, but was not involved in the prepamaif the JEDI solicitation

10
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(which was released over eight months after Mr.iUbjoined AWS). See id. see
also Appx124546-124548 (sworn affidavit from Mr. UbhiAWS also explained
that its rehiring of Mr. Ubhi was unrelated to JE&dd would not benefit AWS'’s
JEDI proposal.SeeAppx124537-124538. For example, AWS highlighteat th
“[n]either Mr. Ubhi, his team, nor his manager areolved in pursuing or
preparing proposals for any government contrads’;Ubhi’s office in California
“Is physically separate from the activities of tHeDI| Proposal Team, most of
which occurs in Virginia”; and “Mr. Ubhi does noave physical or electronic
access to any files related to AWS’s JEDI proptdskd. AWS further explained
that, since rejoining AWS, “Mr. Ubhi has not (1pported AWS WWPS, (2) been
involved in any AWS JEDI proposal activities, (Fdhany substantive
communications regarding the JEDI procurement aithy AWS employee, and
(4) has not disclosed any non-public informatiolatieg to the JEDI procurement
to anyone at AWS.” Appx124538.

Second, on June 18, 2018, AWS hired Victor Gawamfthe United States
Navy. Appx124539. Based on information providgdvlr. Gavin, AWS
explained that, while at the Navy, Mr. Gavin had e time with personnel from
the military services and DoD and provided infonnmaton the Navy’s experience

with cloud services and input on a high-level siggtdocument for JEDIId.; see

11
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also Appx124549-124552 (sworn affidavit from Mr. Gavih)Regardless, AWS
also explained that, since joining AWS, “Mr. Gawias not (1) been involved in
any AWS JEDI proposal preparation activities, (@essed or reviewed any AWS
proposal materials, (3) provided any input on AW'sposal or proposal strategy,
or (4) disclosed any non-public information relgtio the JEDI procurement to
anyone at AWS.” Appx124539.

In addition to preventing Mr. Ubhi and Mr. Gavimoifn accessing AWS's
JEDI proposal information, AWS implemented inforioatfirewalls to prevent
them from potentially disclosing any nonpublic infation to any members of the
AWS WWPS JEDI proposal teanseeAppx124538-124552. AWS summarized
those firewalls in its proposal, obtained commitisérom Mr. Ubhi and Mr.
Gavin to abide by them, and confirmed with all mensbof the WWPS JEDI
proposal team that neither Mr. Ubhi nor Mr. Gavadlever provided them any
nonpublic information.Id.

Finally, in the interest of full disclosure, AWSsalincluded with its
proposal a sworn affidavit from Jennifer Chroniee Director of AWS'’s DoD
Business. Appx124553-124554. Ms. Chronis exptathat, prior to the

formalization of Mr. Gavin’s firewall, she and M&avin shared “a few informal

3 As discussethfra, the CO would later find that Mr. Gavin attendeto

additional JEDI-related meeting. Mr. Gavin did degclose that second meeting
to AWS. SeeAppx124549-124552.

12
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conversations in which JEDI came up.” Appx1245%8r example, they
“discussed general DoD acquisition practices andyM#oud usage based on [Mr.
Gavin’s] years of experience at the Navyd. However, Ms. Chronis was
unequivocal in confirming that she “did not requestd Mr. Gavin did not
provide, any non-public information relating to theDI procurement.”ld.; see
also Appx124553-124554 (“Given my 17 years of workingederal procurement,
| am familiar with organizational conflict of intest rules and would not have
requested, or accepted, information from Mr. Gakat could give AWS an unfair
competitive advantage in JEDI. ... At no tinaé | sought Mr. Gavin'’s input
on, nor shared any information regarding, the aareé¢ AWS’s JEDI proposal.

. Mr. Gavin did not draft, review, or providay input regarding any portion of
AWS'’s JEDI proposal. Nor has Mr. Gavin provided amput on AWS'’s overall
JEDI strategy.”).

On December 7, 2018, the CO requested that AWS Mavelbhi address
whether he at any point provided AWS nonpublic infation about the JEDI
procurement. Appx160689. On December 14, 2018SAdvided the CO a
sworn affidavit from Mr. Ubhi confirming that no erat AWS had ever requested
him to provide nonpublic information, and that fe&lmot and would not do so

even if requestedSeeAppx160687-160692.

13
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In January 2019, AWS learned for the first timenfra redacted pleading in
Oracle’s pre-award COFC protest that Mr. Ubhi’susad letter did not reference
his intent to rejoin AWS.SeeAppx160702. Mr. Ubhi had previously represented
to AWS—on multiple occasions—that he had discldsisdAWS employment
discussions to his DoD supervisors and obtainedoappfrom DoD ethics
officials to have such discussions. Appx1607027080 AWS promptly
disclosed this discrepancy in a February 12, 2&t&r to the JEDI COSee
Appx160698-160704. In that same letter, AWS rattt that its rehiring of Mr.
Ubhi was unrelated to JEDI and that Mr. Ubhi wagemeasked or in a position to
provide AWS, and never did provide AWS, any nongubBEDI information.
Appx160703-160704.

Upon receiving AWS’s February 12 letter, the COeasRWS a series of
additional questions about its hiring and firewadliof Messrs. Ubhi and Gavin.
AWS timely answered all questions and provided itggtaecords and sworn
affidavits supporting its responseSee, e.g.Appx160711-160725; Appx160726;
Appx160735; Appx160783-160833; Appx160999-161024.

C. The CO’s Individual And Organizational Determinations

The CO reviewed the information provided by AWSJ aonducted her
own further investigation of potential conflictShe reviewed thousands of pages

of emails, Slack messages, proposal materialsativits, and also conducted

14
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interviews with eight government officials who wépdosely involved in the
process and/or physically present during the emtexval of time when Mr. Ubhi
was involved with the DoD JEDI Cloud acquisitiorAppx158704-158707.
Based on that extensive investigation, on Apr2@19, the CO issued written
determinations assessing whether Mr. Ubhi and NMriGhadindividual conflicts
and, separately, whether AWS hadaaganizationalconflict.

First, the CO assessed whether Mr. Ubhi’s or MiviGa individual
conduct while they were government employees \edlapplicable conflict of
interest statutes and regulations. Appx158696-43&Kr. Ubhi); Appx158744-
158748 (Mr. Gavin).

The CO determined that Mr. Ubhi did not violate Bié& becausenter
alia:

* AWS'’s recruitment of Mr. Ubhi began before and Waat related to” any
of Mr. Ubhi’'s efforts on the JEDI procurement;

* “Mr. Ubhi's AWS employment offer, including bonusasd options, [wa]s
relatively standard for that industry and d[id] metlect any special
compensation”;

» there was “no evidence that AWS ha[d] received mibifip information

from Mr. Ubhi”; and

15
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» even if Mr. Ubhi had disclosed nonpublic informatim AWS, “none of the

material Mr. Ubhi could have provided [wa]s compedily useful.”
Appx158709-158716.

Separately, however, the CO found that Mr. Ubhimbticonduct himself in
a manner above reproach, as required by FAR 3.104rH she determined that
Mr. Ubhi’s recusal from DoD may potentially havekted 18 U.S.C. § 208 and
its implementing regulations. Appx158707-15870%e CO referred those issues
to the DoD Office of the Inspector General (“OI@3) further investigation.d.”

The CO determined that Mr. Gavin’s conduct whilgoaernment employee
also did not violate the PIA. Similar to her arsadyregarding Mr. Ubhi, the CO
found “no evidence that (1) AWS obtained any notigubformation from Mr.
Gavin; or (2) AWS received an unfair competitiverantage based on its dealings
with Mr. Gavin or otherwise.” Appx158747-158748.

However, in addition to attending the single JEBIated meeting that he
disclosed to AWS, the CO found that Mr. Gavin lat#ended a meeting at which
a draft Acquisition Strategy document was discus9&obx158746. The CO also

attended that meeting and thus was personally atvatéMr. Gavin did not show

4

AWS understands that the DoD OIG’s investigatiegarding Mr. Ubhi
(and a DoD OIG investigation regarding Mr. Gaviaejnains ongoing. However,
the focus of that investigation is Mr. Ubhi’'s (alMd. Gavin’s)individual conduct
while a Government employee—not the actions of AWRIch the CO fully
investigated and determined did not createrg@anizationalconflict of interest.
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any bias towards any vendorld. Still, she concluded that his attendance violated
FAR 3.101-1 and possibly 18 U.S.C. § 208 and ifslémenting regulations, and
she referred those issues to the DoD OIG for funtineestigation. Appx158747.

Second, the CO assessed whether AWS’s hiring ofMhi and Mr. Gavin
created amrganizationalconflict of interest. She summarized the volumiso
information she reviewed and found no confliSieeAppx158749-158757.

Regarding Mr. Ubhi's employment by AWS, the CO fduimter alia, that:
AWS’s hiring of Mr. Ubhi was unrelated to JEDI; AWHK] not receive any
nonpublic information from Mr. Ubhi; the “informatn firewall plan and
procedures . . . documented in [AWS’s] OCI MitigatiPlan [are] reasonable and
effective to maintain the integrity of the procummprocess”; and, as detailed in
her separate assessment regarding Mr. Ubhi, notie afonpublic information to
which Mr. Ubhi had access would be competitivelgfuseven if disclosed to
AWS. Appx158749-158753.

Regarding Mr. Gavin's employment by AWS, the COamththe findings
from her separate analysis and found that AWS'sleynment of Mr. Gavin “does

not create an OCL.” Appx158754. She again folned‘information firewall plan

> The CO also considered AWS's hiring or potertiiaihg of two individuals

not relevant here: Brandon Bouier and Cynthia Slahd. The CO concluded that
neither provided AWS any competitively useful noblouiinformation or unfair
competitive advantage. Appx158754-158757. Ordidenot challenge those
findings before the COFC and has not done so oaapp
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and procedures, as documented in the OCI MitigaRiam, . . . reasonable and
effective to maintain the integrity of the acquait process.” Appx158753-
158754.

In sum, the CO found: “no evidence” that AWS reeeiany competitively
useful nonpublic information; that “AWS does notvean OCI based on the hiring
of these former government employees”; and that AM3tigation plan and
policies “are adequate to avoid and/or mitigate pergeived conflict of interest.”
Appx158757.

D. DoD’s Proposal Evaluation And Award

Separate from the CO’s conflicts investigation determinations, DoD
officials evaluated the four offerors’ initial progals against the solicitation
requirements. AWS and Microsoft passed all seliegshold gates; Oracle and
IBM each failed at least one gate and thus werdumntiter evaluated.
Accordingly, on April 10, 2019, DoD formed a comfpeé range of AWS and
Microsoft. On October 25, 2019, DoD awarded thBlJgdntract to Microsoft.
Seehttps://beta.sam.gov/opp/5¢946852be7cfc950e 05O 7/view#award

(last visited Dec. 26, 2019).

® AWS has filed a post-award protest that is pegpdinthe COFC. AWS's

protest identifies numerous errors in DoD’s evatraaind award decision,
including impermissible bias against Jeffrey P.&g4ounder and Chief
Executive Officer of AWS’s parent company.
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1.  Oracle’'s Pre-Award Protests
A. Before the GAO

On August 6, 2018, Oracle filed a bid protest whta GAO challenging the
JEDI procurement. As supplemented, Oracle’s prafesllenged the procurement
on three grounds: (1) the legality of DoD’s deaisto award the JEDI contract to a
single vendor; (2) the reasonableness of the thidgate criteria; and
(3) allegations of conflicts of interest. The dartfallegations came in two
flavors: (a) Oracle primarily contended that thequrement was tainted by the
involvement of Mr. Ubhi and Mr. DeMartino while thevere employed by DoD
(“individual” conflicts of interest); and (b) Oraxhlso argued that AWS gained an
unfair competitive advantage by rehiring Mr. Ubfitia its commercial
organization (“organizational” conflict of inter¢stAWS did not intervene in the
protest.

On November 14, 2018, the GAO denied Oracle’s gtptacluding
Oracle’s allegations that the procurement wasedibty Mr. Ubhi and Mr.
DeMartino. SeeAppx105900-105918. However, because offerors lvhget
submitted and DoD had not yet evaluated propo#asiAO dismissed as
premature Oracle’s organizational conflict of iesrallegation against AWS.

Appx105918.
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B. Before the COFC

After the GAO denied its protest, Oracle filed satithe COFC. While this
suit was pending, the CO completed her conflictestigation and DoD excluded
Oracle from the competitive range. Appx21-23. dlraupplemented its
challenges to address its exclusion, and updaembitflict allegations to contest
the CO'’s final determinations. After receiving@nsive briefing and hearing oral
argument, the COFC denied Oracle’s motion for judghon the administrative
record, and granted DoD’s and AWS'’s cross-motiofgpx1-62.

The COFC first concluded that DoD'’s rationale femg a single-award
(rather than a multiple-award) procurement wasdidw part. Appx42-45. The
court further concluded, however, that Oracle waspnejudiced by this flaw
because gate 1.2 was enforceable against Orack@uid not be less stringent
under a multiple-award scenario. Appx45-52. THhecause Oracle could not
meet the agency’s properly imposed security requergs,” it could not complain
about the decision to use a single-award procurem&opx52.

The COFC then addressed and denied the meritcbfa#aracle’s conflict

allegations. Appx53-62.As the CO had done, the COFC separately analyzed

! The court prefaced its conflicts discussion bymgpOracle’s contention that

“the individual conflicts tainted the structure of the procuremeatticularly the
single award determinations and the substancesajdke criteria.” Appx53
(emphasis added). The court made no determineggarding Oracle’s standing
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(1) the allegations of individual conflicts of inést involving Mr. Ubhi and Mr.
Gavin (and Mr. DeMartino) while they were employ®dDoD, and (2) the
allegations of an organizational conflict of intereesulting from AWS’s
subsequent employment of Mr. Ubhi and Mr. Ga\@eeAppx54-59 (individual
conflicts); Appx59-62 (organizational conflicts).

First, with respect to the alleged individual caotf, the court recognized
the CO'’s finding that “there were some violatiomgossible violations of law” by
individual DoD employees, but the court held thwe individuals did not “taint”
the overall procurement. Appx54-55. The courtided its findings with respect
to Mr. DeMartino (Appx55), Mr. Gavin (Appx55-56)na Mr. Ubhi (Appx56-59)
during their tenure at DoD.

Second, the court turned to the allegations ofrgarazational conflict. The
court noted that “Oracle’s argument focuses on®&avin's and Mr. Ubhi’s
relationship with AWS,” and specifically Oracle’sallenge that it was irrational
for the CO to conclude that AWS did not derive afair competitive advantage
from information Mr. Ubhi and Mr. Gavin supposedhrought with them to

AWS.” Appx60° The court rejected Oracle’s argument.

to challenge a supposed AVégjanizationalconflict in light of Oracle’s failure to
satisfy the gate criteria.

8 The court held that Mr. DeMartino was “not relavéo the AWS
organizational conflict of interest analysis” besatne “did not leave DoD to work
for AWS.” Appx55.
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After recognizing that a contracting officer is vagd to exercise “common
sense, good judgment, and sound discretion™ iem@ning whether an
organizational conflict exists (Appx60 (quoting FARS05)), the court held that
the CO did so here. The CO “specifically considémhether Mr. Ubhi and Mr.
Gavin could have, and did, communicate competiivsieful nonpublic
information to AWS; and “[s]he concluded that théormation the . . . individuals
had [1]could not offer an unfair competitive advantagel that, [2] in any event,
there isno evidence that protected information was comnatecto AWS
Appx61 (emphasis added). The court found no lasissturb those conclusions.

For example, the court held that the informatiowtoch Mr. Ubhi and Mr.
Gavin had access “concern[ed] DoD’s need to adoptdiccomputing, the
disadvantages of not being able to access an estgoud, the list the cloud
services DoD would need, and the processes fortb@et to closure in the
procurement.” Appx61. But “AWS could have conteargneously gathered such
information,” as “DoD was not particularly secretigbout its cloud services needs
or its plan for the solicitation.’ld. “In fact,” the court highlighted, “DoD involved
industry from the beginning of this procuremenid:

Similarly, the court recognized that “[a]t the tildwl. Ubhi and Mr. Gavin

sought AWS employment, no bids or other sourceciele information existed.”

Id. And the court found “no real support for [Oraslesupposition” that Mr. Ubhi
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possessed or imparted to AWS any nonpublic infaonatgarding AWS's
potential competitorsld. To the contrary, the court found reasonable tBesC
conclusion that information Microsoft submittedoD “could be accessed
publicly,” and separately found that “none of theormation Oracle points out
appears to be sensitive to Microsoft’s future offeapproach to tackling the JEDI
Cloud project.” Appx62.

In sum, the court again emphasized the CO’s samti discretion in
evaluating potential conflicts and held that “sberectly focused on the
significance of the potential conflict and whetiieggave AWS any competitive
advantage.”’ld. The court further held thahe CO’s ultimate conclusion—that
AWS did not have an organizational conflict of interest—wasagonable and well
supported.”ld.

On July 19, 2019, the COFC entered judgment inrfatohe United States
and AWS. Appx63. Oracle appeals that judgment.

SUMMARY OF THE ARGUMENT

Before the COFC, Oracle challenged (1) DoD’s deaniso make a single
JEDI award; (2) the legality of the threshold gatigeria; and (3) the CO’s
handling of two separate types of conflicts—(aividual conflicts involving
several former government employees allegedly weain the procurement; and

(b) a supposedrganizationalconflict held by AWS by virtue of its hiring two of
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those employees (Mr. Ubhi and Mr. Gavin). Oraelees the same three
challenges in this Court.

For purposes of this submission, AWS responds n@racle’s unfounded
attack on AWS—e., the organizational conflict of interest argumenthile
leaving the others for DoD to respond to. Oracéetgument that AWS had an
organizational conflict of interest fails for eithef two reasons.

First, Oracle lacks standing to argue in this Cthat AWS had an
organizational conflict of interest. Oracle does dispute that its proposal failed
the solicitation’s threshold gates 1.1 and 1.2adlralso has not alleged that a
finding of an organizational conflict (or even tieclusion of AWS) would impact
those gates. Thus, if this Court agrees with Diodd either of the gates is
enforceable, then Oracle is not prejudiced by an#ld standing to challenge any
alleged AWS conflict.

Second, even if this Court agrees with Oracle glag¢s 1.1 and 1.2 are not
enforceable (or orders DoD to reopen the procurémeiany other ground),
Oracle cannot overcome the deferential standarevaéw on its organizational
conflict of interest allegations. Oracle identsfieeither any irrationality in the
CO’s thorough determination that AWS had no conhfiiar any clear error in the
COFC’s numerous factual findings supporting the £@termination, including

that AWS received no competitively useful nonpulmimormation. Thus, should

24



Case: 19-2326  Document: 33 Page: 31 Filed: 12/26/2019

the procurement be reopened, AWS must be allowedrpete for the JEDI
award.

For either of these reasons, the judgment belowldhmze affirmed insofar
as it upheld the CO'’s determination that AWS ditl imove an organizational
conflict of interest.

STANDARD OF REVIEW

This Court reviews the grant of a motion for judgrnen the administrative
record de novo, applying the same “arbitrary amaticeous” standard of review as
did the COFC.Tinton Falls Lodging Realty, LLC v. United Stat880 F.3d 1353,
1358 (Fed. Cir. 2015); 28 U.S.C. § 1491(b)(4) (aohgpthe standard in 5 U.S.C. §
706). “[T]he inquiry is whether the agency’s aatwas arbitrary, capricious, an
abuse of discretion, or otherwise not in accordamvitle law and, if so, whether the
error is prejudicial.”Glenn Def. Marine (ASIA), PTE Ltd. v. United Stai#&)

F.3d 901, 907 (Fed. Cir. 2013ee alsd U.S.C. § 706 (“[D]ue account shall be
taken of the rule of prejudicial error.”).

The COFC'’s legal determinations, including its iptetations of statutes
and regulations, are subject to de novo reviewlents factual findings are
reviewed only for clear errorTinton 800 F.3d at 1357-58 (citifgMS Contract
Mgmt. Serv. v. Mass. Hous. Fin. Agent®¥5 F.3d 1379, 1385 (Fed. Cir. 2014)). A

finding is “clearly erroneous” only when “the rewigg court on the entire
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evidence is left with the definite and firm convact that a mistake has been
committed.” United States v. U.S. Gypsum C283 U.S. 364, 395 (1948).

ARGUMENT

l. Oracle Lacks Standing To Challenge A Supposed AWSr@anizational
Conflict of Interest.

The Tucker Act, 28 U.S.C. § 1491(b)(1), “imposesemstringent standing
requirements than Article 1ll."Weeks Marine, Inc. v. United Staté35 F.3d
1352, 1359 (Fed. Cir. 2009). To establish stantirgbid protest, a protester
must show both that it “(1) is an actual or prospecbidder, and (2) possesses the
requisite direct economic interest” in its protaligation. Rex Serv. Corp. v.
United States448 F.3d 1305, 1307 (Fed. Cir. 2006). In a tgpjpre-award bid
protest challenging the terms of a solicitatiopy@spective bidder need only
allege a “non-trivial competitive injury which cée addressed by judicial relief.”
Weeks575 F.3d at 1363. However, where an offerordesen excluded from the
competitive range, it must show a “substantial ceanhat it would have received
the contract award but for the alleged err@rion Tech., Inc. v. United State&4
F.3d 1344, 1348-49 (Fed. Cir. 2013).

Here, if the gate criteria are enforceable—an issuze addressed by
DoD—then Oracle lacks standing to assert that AW®&dmorganizational
conflict of interest. It is undisputed that DoDcexded Oracle from the

competitive range because Oracle failed gate Aghx22; Appx39. Oracle also
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conceded, and the COFC agreed, that Oracle’s pabpmaild have failed gate 1.2.
Appx39. Oracle has not alleged—nor could it protkatexcluding AWS from
the procurement on a prospective basis would inveayaffect Oracle’s failure
under gates 1.1 and °2Thus, unless Oracle can first establish thatsyaté and
1.2 were both unenforceable, Oracle cannot eskabihig non-trivial competitive
injury from, let alone a substantial chance of aMaut for, any alleged AWS
organizational conflict of interest.

Accordingly, if this Court affirms the COFC'’s judgmt that the gate criteria
are enforceable, it should dismiss for lack of dilag Oracle’s assertion of a
supposed AWS organizational conflict of interel$t.on the other hand, this Court
should agree with Oracle and reverse the COFC’'sidacegarding the
enforceability of the gate criteria (or on any atlssue), the appropriate remedy
would be to order DoD to reopen the procuremert,tarallow AWS to compete
in that reopened procurement. The organizatiooallict alleged by Oracle is
without merit, and is no barrier to AWS’s continyeatticipation, as explained

next.

o To be sure, Oracle contended below that oneaghthvidual conflict of

interest allegations (Mr. Ubhi’s JEDI participatiosile at DoD) somehow
affected the gate critericSeeAppx1991-1992. But Oracle never argued in the
COFC that the allegearganizationalconflict (.e., AWS’s employment of Mr.
Ubhi and Mr. Gavin) had, or could have had, angaffvhatsoever on the gate
criteria. It certainly makes no such argumentsrprincipal brief in this Court,
and may not do so for the first time on reply.
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[I.  The CO And COFC Correctly Concluded That AWS Had No
Organizational Conflict Of Interest.

In its appellate brief, Oracle intentionally conéa twodistinctconflict of
interest arguments—those involving allegationsdividual conflicts while Mr.
Ubhi and Mr. Gavin (and Mr. DeMartino) were empldy®y DoD, and those
involving allegations of anrganizationalconflict after Mr. Ubhi and Mr. Gavin
were hired by AWS. Both the CO and the COFC tb#itese arguments as
distinct, as they involve different statutes, dfiet regulations, different facts,
different time periods, and different standardseview. SeeAppx158696-158757
(CO); Appx54-62 (COFC). In this Court, howevera€le devotes most of its
argument to the allegaddividual conflicts of interest, and does not treat the
organizationalconflict allegations separately.

AWS responds below to each of Oracle’s argumerntsnpially bearing on
an alleged AWS organizational conflict (while leayiDoD to respond to the
allegations of individual conflicts). In short, &ite all but ignores this Court’s
highly deferential standard of review, fails tontié/ anything irrational in the
CO’s discretionary determination that AWS did navé any conflict, and does not

even attempt to show that the COFC'’s factual figdiwere clearly erroneous.
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A. Oracle Disregards The Deference Owed Both The CO'’s
Determination And The COFC’s Findings.

“[T]he identification of OCls and the evaluationmiftigation proposals are
fact-specific inquiries that require the exercieansiderable discretion.”
Axiom 564 F.3d at 1382 (citing FAR 9.505). A contragtofficer must
“[ildentify and evaluate potential [OCIs] as eairythe acquisition process as
possible,” and “[a]void, neutralize, or mitigatgsificant potential conflicts before
contract award.” FAR 9.504(a). “The exerciseafrhmon sense, good judgment,
and sound discretion’ is required in both the deni®n whether a significant
potential conflict exists and, if it does, the deyanent of an appropriate means
for resolving it.” Turner, 645 F.3d at 1384 (quoting FAR 9.505¢e alsd~AR
9.505(“Each individual contracting situation should bemined on the basis of
its particular facts and the nature of the propas®dract.”). Thus, a contracting
officer’s organizational conflict of interest dat@nation will not be overturned
unless it is “arbitrary, capricious, or otherwismtrary to law.” PAI, 614 F.3d at
1352 (citingJohn C. Grimberg Co. v. United Statd85 F.3d 1297, 1300 (Fed.
Cir. 1999));see also id(“To demonstrate that such a determination is eahyjtor
capricious, a protester must identify ‘hard facésimere inference or suspicion of
an actual or apparent conflict is not enough.” {ogC.A.C.1., Inc.-Fed. v. United

States 719 F.2d 1567, 1581 (Fed. Cir. 1983))).
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In light of these discretionary standards, this i€bas consistently upheld
contracting officer determinations addressing @&tegonflicts of interest. For
example, inPAl, the contracting officer executed a written deteation that no
significant conflict existed. 614 F.3d at 135@. particular, she determined that
although the awardee and its subcontractor hacsadoenonpublic information,
that information had no competitive value becatisater alia, involved
“constantly changing requirements,” was “quicklytaated,” and “had been
effectively offset by other information disclosetdthe solicitation.”Id. at 1350-
51. On review, this Court agreed with the COFQ,ttgn light of the
considerable discretion given to contracting offsce identifying and mitigating
significant potential conflicts, . . . the contriagtofficer in this case complied with
the FAR requirements.1d. at 1353. This Court also emphasized that thesptet
failed to identify any “hard facts” establishingatithe awardee “gained a
substantial and unfair competitive advantage thinawgequal access to
information.” Id. (citing C.A.C.I, 719 F.2d at 1581).

Similarly, in Axiom the contracting officer identified a potentialegual
access to information conflict, but determined thatawardee’s mitigation plan
adequately addressed it. 564 F.3d at 1377-7&oAgh the COFC rejected the
proposed mitigation plan, this Court noted the @miing officer’s and agency’s

“extensive analysis” of the issue and, applyingedertial arbitrary and capricious
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review, found nothing unreasonable in the contngctifficer’'s determinationld.
at 1377, 1383-84. Accordingly, this Court reveraed upheld the contracting
officer’s analysis.ld. at 1383-84.

This Court also has recognized the importance oFC@ndings of fact in
reviewing conflict determinations. For exampleTurner, this Court upheld a
COFC decision enjoining an agency from taking adiive action in response to a
GAO decision finding a supposed conflict. 645 Fa8d379. The GAO had
inferred that the awardee “may have had accessdnpublic information.ld. at
1385. The COFC, however, found that the GAO “ddito cite any hard facts™

establishing the awardee’s access to nonpublicrnimdtion, let alone any “‘access
to anything of competitive worth.”1d. “In contrast, the [COFC] concluded that
the CO carefully assessed the information thatdthhardee] may have had access
to and determined that this information ‘not ordgked competitive utility but was
also disclosed to all of the offerors.1d. Relying on the COFC'’s thorough fact-
finding, this Court held that the contracting offits analysis was rational, and that
the COFC did not err in upholding that analyds. at 1385-87.

Here, as summarized in the background above, thehGOughly
investigated potential conflicts and determined #&/S did not gain any unequal

access to information or unfair competitive advgat&dom Mr. Ubhi or Mr.

Gavin. Likewise, the COFC reviewed the CO'’s analgsid the voluminous
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administrative record, and made numerous factodirigs supporting the CO’s
conclusions. Yet Oracle all but ignores the stamhdd review applicable to these
rulings. Oracle notes in passing that “the [PIAfld&AR Part 9 (contractor-side
conflicts) contemplate deference to the CO” (Blued®) and that “[sJome of the
rules . . . allow for CO discretion” (Blue Br. 50But Oracle never acknowledges
in the relevant part of its argument the deferegigen by this Court (and the
COFC) to the CO'’s discretionary determination WS had no organizational
conflict of interest. And Oracle does not eveni@d to the deference owed COFC
factual findings.

On these facts, the standard of review dooms Osaclallenge. This Court
Is not authorized to review the facts (and infee=)ae novo, as Oracle proposes.
Rather, the CO’s determination can be set asidgibitlis irrational, and the
COFC'’s factual findings cannot be overturned untbey are clearly erroneous.
As discussed in the following sections, Oraclesf&il identify any irrationality in
the CO'’s analysis or any clear error in the COR@dings.

B. The CO’s Determination Was Rational.

The CO, after a full investigation, determined tA8YS had no
organizational conflict based on its rehiring of.Mibhi or its hiring of Mr. Gavin.
Appx158749-158754. Among other things, the CO &btiat neither Mr. Ubhi

nor Mr. Gavin disclosed any competitively usefuhpablic information to AWS.
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See id. Appx158757. Oracle has not identified any “hfacts” establishing that
the CO’s discretionary determination was irratig@aabitrary and capricious,
contrary to law, or unsupported by the administeatecord. Accordingly, there is
no basis for disturbing it.

1. Mr. Ubhi.

Although Oracle’s brief focuses on Mr. Ubhi's cortiwhile he was a
government employee, Oracle includes two paragraphws$ich it appears to
maintain that AWS'’s rehiring of Mr. Ubhi created enganizational conflict.See
Blue Br. 57-58. Specifically, Oracle challenges @0O’s finding of “no evidence
that . . . [Mr.] Ubhi obtained or disclosed any quatitively useful nonpublic
information [to AWS].” Id. Oracle, however, fails to address the full scophe
CO'’s analysis and identifies nothing irrationahir conclusion that AWS had no
organizational conflict.

For example, Oracle ignores one central basid#®O’s determination:
that Mr. Ubhi, after he was rehired by AWS, newvetually shared information
regarding JEDI with AWS’s JEDI proposal team andgwaver in a position to do
s0. Appx158750-158753. Neither Mr. Ubhi nor argy@m his commercial team
at AWS were involved in proposals for any governteamtracts, and Mr. Ubhi
was subject to both informal and formal firewahlsttensured he could not

disclose nonpublic information to AWS’'s WWPS JEB4&m. Id. Based on these
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facts—and a thorough review of affidavits from numes AWS employees, all
demonstrating that Mr. Ubhi disclosed no nonpulsiformation and was entirely
excluded from AWS’s JEDI proposal—the CO conclutiet “AWS did not
receive any nonpublic information or documentationfrom Mr. Ubhi.”
Appx158753.

This finding, standing alone, precludes an orgaiural conflict. Oracle
identifies no decision of this Court, the COFCgaen the GAO finding an
organizational conflict when a contracting offie@ncludes that no nonpublic
information was shared with a proposal team (ooaryelse at a company). To
the contrary, decisions involving such facts hawesistentlyupheldcontracting
officer determinations of no confliclSee, e.g.Turner, 645 F.3d at 1385-87;
Threat Mgmt. Grp B-407766.5, Mar. 28, 2013, 2013 CPD 9 84 (ptalesied
where protester “never alleged that the individoajuestion [with alleged
nonpublic information] participated in the prep@atof the firm’s proposal”);
Cleveland Telecomms. CorB-257294, Sept. 19, 1994, 94-2 CPD { 105 (“[Tghe
IS no evidence that [the two former governmentcadfs with alleged nonpublic
information] had any involvement in the preparatodrihe awardee’s proposal.”);
Creative Mgmt. Tech., IndB-266299, Feb. 9, 1996, 96-1 CPD { 61 (similseg
also, e.g.Archimedes Glob., IncB-415886.2, June 1, 2018, 2018 CPD { 179

(overturning contracting officer’s exclusion of cpany based on “the appearance
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of a conflict of interest” where the record con&drfno evidence to show that the
[allegedly conflicted] individuals provided [the mpany] with competitively
useful, non-public information, or otherwise pagated in preparing the
[company’s] proposal”).

Oracle also asserts that Mr. Ubhi was privy to “pefition-sensitive
information” while at DDS and that “[t]he recordggent as to what [Mr.] Ubhi
did with the JEDI files” he supposedly “synched’his computer. Blue Br. at 58.
And Oracle complains that “[tlhe CO ultimately omgnsidered a handful of
documents on the Google drive and left everythisg fMr.] Ubhi created,
reviewed, revised, and downloaded unconsiderédl.”But as a threshold matter,
this Court has explained that “the CO ‘should avoid unnecessary delays . . . and
excessive documentation.Turner, 645 F.3d at 1384 (quoting FAR504(d)). It
was thus not arbitrary or capricious for the CQ@dasider a subset of the
information to which Mr. Ubhi had access. Moreqguerthe extent Oracle means
to insinuate that Mr. Ubhi shared any files with 8A+whether those that the CO
specifically reviewed or otherwise—the recordha silent: The CO made express
findings that Mr. Ubhi did not share any compestwuseful nonpublic
information—fromany source—with AWS. Appx158712; Appx158753;
Appx158757. Whatever else might have happeneletdiles supposedly on Mr.

Ubhi’'s computer has no relevance to the organimatioonflict question.
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Finally, although the Court would not know it frd@racle’s brief, the CO’s
analysis included multiple pages and several appesdpecifically addressing the
information to which Mr. Ubhi had access and theiat/reasons why that
information was either publicly available or nohgoetitively useful. See
Appx158712-158716; Appx158724-158738e alscAppx158753. Other than
caricaturing the CO’s decision as “declaring the. vast government information
worthless” (Blue Br. 57), which she did not do, €eahas nothing to say about the
actual information she reviewed and on which steebtdier decision. In this
respect, the facts here parallel thos@4Ad, where this Court found nothing
irrational in the contracting officer's determir@tiof no conflict. See614 F.3d at
1350-51 (upholding contracting officer determinattbat alleged nonpublic
information had no competitive value becausatier alia, involved “constantly
changing requirements,” was “quickly outdated,” dndd been effectively offset
by other information disclosed in the solicitatigysee also, e.gIBM, 119 Fed.

Cl. at 161 (upholding contracting officer determiaa that, even if former
government employee had access to nonpublic, @tapyi information, the
information was “too stale” to provide her new eoydr a competitive advantage).

In every respect, Oracle’s insinuation that Mr. Ualpposedly possessed
government secrets and conveyed them to AWS ido@s@othing but

speculation. Contrary to the stringent standara¥@rturning a contracting
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officer’'s no-conflict determination set forth Axiom PAI, andTurner, Oracle
identifies no “hard facts” indicating that compestly useful nonpublic
information was actually shared with AWS, let alavith AWS’s WWPS JEDI
proposal team. Accordingly, asAxiom PAI, andTurner, the CO’sdiscretionary
determination that AWS'’s rehiring of Mr. Ubhi didtcreate an organizational
conflict of interest should be upheld.

2. Mr. Gavin.

The four paragraphs that Oracle devotes to Mr. GEBiue Br. 62-64) are
no more persuasive. As with Mr. Ubhi, the CO candd a detailed review of the
information to which Mr. Gavin had access and weetfir. Gavin may have
provided any competitively useful nonpublic infotioa to AWS. After
completing that review, she determined that Mr. iGattended a total of two
meetings related to JEDI, and the only informatmmhich he had access that
may have been competitively useful—a draft AcqigsitStrategy—was revised
before DoD even issued the JEDI solicitation. AppBZ54. In light of the entire
record—including the sworn affidavits of Mr. GavMs. Chronis, and AWS’s
JEDI proposal team lead—the CO found that “Mr. @alid not provide any
nonpublic information to AWS” and that his employm&vith AWS “does not
create an OCl.”ld. She also found it “immaterial” that the firewédr Mr. Gavin

was not implemented immediately, and she “assabseiiformation firewall plan
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and procedures, as documented in the OCI MitigeRian . . . to be reasonable
and effective to maintain the integrity of the aisgion process.”ld.
Notwithstanding the CO’s thorough findings, Oraotatends that because
Mr. Gavin had high-level conversations with Ms. @fis before formalization of
the firewall, it must be “presumed” that (1) Mr. ¥dadisclosed competitively
useful nonpublic information to AWS, and (2) AW&thused that information in
its JEDI proposal. Blue Br. at 62-64. Oracle’shawities, however, do not
support the application of any such “presumptionthe circumstances of this
case. INetStar-1 Government Consulting, Inc. v. Unitedestd 01 Fed. Cl. 511
(2011), the COFC found a conflict because the ageisdemployees had direct
access to the protester’s pricing information, Wwhi@s decisive in the agency’s
award decision; the contracting officer did nottify or address that significant
conflict prior to award; and the declarations th@alee ultimately provided after
award were not from the relevant individuals ardimbt address whether all
members of the awardee’s proposal team had aczéiss protester’'s proprietary
information. Ininternational Resources Group-409346.2t al, Dec. 11, 2014,
2014 CPD 1 369, the awardee hired a former govemhofécial who then worked
on the awardee’s proposal, and the agency failednduct a detailed inquiry into

the former official’'s access to competitively udefiformation.
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Here, by contrast, the CO specifically investigad®ilS’s hiring of Mr.
Gavin and rightly found that he neither worked on provided any information
for AWS’s JEDI proposal. Appx158753-158754. Thimgre was and could be no
unequal access conflicBeeTurner, 645 F.3d at 1385-8Archimedes Glob., In¢c
B-415886.2, June 1, 2018, 2018 CPD § Iitgeat Mgmt. Grp B-407766.5, Mar.
28, 2013, 2013 CPD 1 8€jeveland Telecomms. CoyB-257294, Sept. 19, 1994,
94-2 CPD { 105Creative Mgmt. Tech., IncB-266299, Feb. 9, 1996, 96-1 CPD
1 61.Moreover, Oracle fails to identify any “hard fact3ntradicting the CO’s
record-based findingsSee Turner645 F.3d at 1385-8PAl, 614 F.3d at 1352.
Accordingly, Oracle’s invocation of an inapposifgésumption” is not only
legally unfounded but, indeed, a concession tHadstno evidentiary basis for
asking this Court to set aside the CO’s deternomati

In sum, Oracle fails to identify any irrationalitythe CO’s determination
that AWS'’s hiring of Mr. Ubhi and Mr. Gavin did noteate an organizational
conflict of interest. For that reason alone, tkeision below should be affirmed as
it relates to AWS.

C. The COFC'’s Findings Were Not Clearly Erroneous.

In addition to the CQO'’s discretionary determinati@macle has to contend

with the COFC'’s findings, based on an extensiveiatnative record, that the
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JEDI-specific information to which Mr. Ubhi and M&avin had access was either
already public or not competitively useful. Thisutt reviews factual findings
based on the administrative record for clear erfarner, 645 F.3d at 1383 (citing
PAI, 614 F.3d at 1351). Factual findings are notrtyezrroneous unless this
Court “is left with the definite and firm convictiathat a mistake has been
committed.” U.S. Gypsum333 U.S. at 395.

The COFC did not clearly err in its factual findsngTo the contrary, the
COFC made a reasoned finding that any possiblem#ton AWS may have
received through its employment of Mr. Ubhi and Kavin had no impact on the
procurement. Based on a detailed review of theimdtrative record and the
information to which Messrs. Ubhi and Gavin hadess; the COFC concluded
that any information that thegould haveprovided to AWS was neither
competitively useful nor nonpublic. Moreover, @®FC found no evidence that
either employee haakctually provided any such information to AWS.

First, the COFC found that the information to whiMhbssrs. Ubhi and
Gavin had access wast competitively usefulThe COFC noted that Mr. Ubhi
and Mr. Gavin had limited exposure to some earlylJHanning as DoD
employees. However, the information availablehent concerned DoD’s general
need for cloud computing services, the disadvastaf@ot having access to a

cloud, a list of cloud services DoD would need, pratesses for closure in the
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procurement—none of which was competitively use#ybpx61. There is no way
AWS could have been competitively advantaged elviasomehow received that
information.

Second, the COFC concluded that the informatioangigg the JEDI
procurement to which Mr. Ubhi and Mr. Gavin hadesswasiot nonpublic
because “DoD was not particularly secretive abisutloud services needs or its
plan for the solicitation.” Appx61. The COFC fauthat AWS could easily have
gathered on its own initiative from public souregy information that Messrs.
Ubhi and Gavin could have providettl. This information was available to AWS
through publicly released documents, including aédober 2017 JEDI summary,
industry meetings with DoD, and the draft and fisalicitation packagesld.; see
also Appx56 (“By the time Mr. Gavin began working at AMhe draft
[solicitation] had been released, providing AWSesscto the relevant information
that also appeared in the draft Acquisition Stratg§g Additionally, DoD met with
potential JEDI offerors, including AWS, in Novemi§17—nine months before
DoD would issue the JEDI solicitation—and providbhdse potential offerors the
same information that Mr. Ubhi and Mr. Gavin cohlve provided AWS.
Appx61l Thus, that information, even if disclosed, could In@ve provided AWS

an unfair competitive advantage in the procurement.

41



Case: 19-2326  Document: 33 Page: 48 Filed: 12/26/2019

Likewise, any information about competitors that Mbhi and Mr. Gavin
could have provided was available through publierees and thus was neither
nonpublic nor competitively useful. The COFC, afteviewing the administrative
record, found that “AWS had access to the inforamafabout competitors] with or
without Mr. Ubhi.” Appx62. The COFC also concludhat any knowledge of
Microsoft's “proprietary” information that Mr. Ubhmight have gained through an
early one-on-one meeting between Microsoft anddbB JEDI team was publicly
available and was not sensitive to Microsoft’s JipBdposal.ld. Publicly
availableinformation afforded AWS naorpublic competitive advantage.

Finally, the COFC reviewed the record—including 8lack messages on
which Oracle relies, which the COFC found “unedfyi (Appx31)—and
determined that even if Mr. Ubhi or Mr. Gavin passed competitively useful
nonpublic information, there was no evidence thayactually providedhat
information to AWS. Appx61-62. Thus, again, AW&utd not have gained an
unfair competitive advantage if it never actuaflgeived any information.

With respect to whether Mr. Ubhi’'s employment by SWreated an
organizational conflict of interest, Oracle litdyagnores the COFC’s extensive
findings. The two paragraphs it devotes to thigext (Blue Br. 57-58) contain no
reference or citation to the COFC’s opinion, arel fdw references to the COFC'’s

Ubhi-related findings elsewhere in Oracle’s argutieve nothing to do with the
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asserted organizational conflickeeBlue Br. 53-55 (addressing only the COFC'’s
findings with respect to Mr. Ubhi’s conduct whildo@D employee). Therefore,
Oracle has waived any challenge to the COFC’s fiigslithat Mr. Ubhi’'s
employment by AWS did not create an organizatiaoalflict.

With respect to Mr. Gavin, Oracle acknowledges thatCOFC made the
“independent determination that [Mr.] Gavin lacketdy competitively-valuable
information when he joined AWS.” Blue Br. 64 (o Appx56, Appx61). Oracle
then argues that this “contradicts the CO’s owdifigs.” Blue Br. 64 (citing
Appx158746-158747). Presumably, Oracle is refgrticnthe CO’s assertion that
the draft Acquisition Strategy discussed duringeetimg Mr. Gavin attended
while a DoD employee “may be competitively useé&ien though the estimates
and language therein changed” after Mr. GavinDefD. Appx158747. However,
even assumingrguendothat the COFC’s independent determination couldele
as inconsistent with the CO’s assertion, nowheesdoracle contend that the
COFC'’s determination wadearly erroneous Nor does Oracle dispute the
COFC'’s finding that the draft solicitation—whichdhbeen publicly released by
the time Mr. Gavin began working at AWS—"provid[e&l\VS access to the
relevantinformation that also appeared in the draft Actjiois Strategy.” Appx56

(emphasis added). Those findings, which Oraclenbasind cannot now
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challenge, are entitled to deference, and furtheclpde Oracle’s request for an
unfounded “presumption” of an organizational canfof interest.

Ultimately, Oracle asks this Court to infer, basedOracle’s suspicion and
innuendo, that Mr. Ubhi and Mr. Gavin both possdss&d disclosed to AWS
competitively useful nonpublic information. But&gte has not shown—and
cannot show—that the COFC'’s contrary findings weearly erroneous.
Accordingly, the COFC'’s findings that AWS’s hirig Mr. Ubhi and Mr. Gavin
created no organizational conflict of interest dtidae affirmed.

D. AWS Cannot Be Excluded From The Procurement.

Oracle has only one reason to continue beatingAWS has an
organizational conflict” drum, despite having ltisis argument before both the
CO and the COFC: Oracle hopes that if the procarens reopened, AWS will be
excluded so that Oracle will have to face one feseenpetitor. Precedent,
however, makes clear that mere allegations of@udigying conflict will not
suffice.

In Turner, for example, after the GAO erroneously concluted the
protester had a disqualifying conflict, the COF(@bared the agency from
following the GAQO'’s irrational decision and insteadiered the agency to reinstate
the protester’s award; this Court affirmed. 645drat 1385-87. Similarly, in

C.A.C.1, this Court reversed a lower court decision emgran award due merely
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to “inferences of actual or potential wrongdoingisied on “suspicion and
innuendo, not on hard facts.” 719 F.2d at 15&# also Archimedes Glob., Inc
B-415886.2, June 1, 2018, 2018 CPD { 179 (findegsdon to exclude offeror
unreasonable absent “hard facts” of any actuallicbiwof interest).

Here, the CO and COFC each found that AWS did agélan
organizational conflict or enjoy any unfair compiggé advantage. Accordingly,
should DoD be ordered to reopen the JEDI procuré¢foemny reason, AWS must
be allowed to compete in that reopened procurement.

CONCLUSION

The Court should affirm the judgment of the COF&boiiar as it upheld the

CO’s discretionary determination that AWS did navé an organizational conflict

of interest.
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