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PARTIES
48.  CACI is an experienced and qualified government contractor. Despite its unlawful
exclusion from the procurement an hour before the Solicitation was released, CACI submitted a
timely proposal in response to the Solicitation. Its principal address is 12021 Sunset Hills Road,
Reston, Virginia 20190.
49, Defendant is the United States of America acting through the Department of the
Army, a federal agency.

JURISDICTION AND STANDING

50.  The United States Court of Federal Claims has jurisdiction over this bid protest
under the Tucker Act, 28 U.S.C. § 1491(b)(1), which allows the Court to hear “an action by an
interested party objecting to . . . any alleged violation of statute or regulation in connection with a
procurement.” Here, CACI objects to the decision to exclude it from competition that was
arbitrary, capricious, and in violation of applicable law, including Federal Acquisition Regulation
(“FAR”) 9.504, the Administrative Procedure Act (“APA”) requiring agencies to give parties a
reasonable opportunity to be heard, and the Competition in Contracting Act (“CICA”) requiring
agencies to utilize full and open competition.

51.  Although the Tucker Act does not define “interested party,” the Federal Circuit has
defined that term as “an actual or prospective bidder or offeror whose direct economic interest
would be affected by the award of the contract or by failure to award the contract.” Myers
Investigative and Security Servs., Inc. v. United States, 275 F.3d 1366, 1370 (Fed. Cir. 2002)

(citations omitted).
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52.  The general rule is that to show a direct economic interest, the protestor is required
to establish that it had a “‘substantial chance’ of receiving the contract” but for the error in the
procurement process. Orion Tech., Inc. v. United States, 704 F.3d 1344, 1349 (Fed. Cir. 2013).
However, the Federal Circuit has recognized that when a prospective bidder is challenging an
action before the agency makes an award, often “there is no factual foundation for a ‘but for’
prejudice analysis.” Weeks Marine, Inc. v. United States, 575 F.3d 1352, 1361 (Fed. Cir. 2009).
When that is the case, as it commonly is in pre-award protests such as this one, the Court must
consider whether the protestor can demonstrate a “non-trivial competitive injury which can be
addressed by judicial relief.” 1d. at 1362.

53.  CACIl isan interested party to bring this protest. CACI is an American professional
services and information technology company headquartered in Northern Virginia. CACI
provides services to many branches of the Federal Government including defense, homeland
security, intelligence, and healthcare. CACI timely submitted a proposal in response to the
Solicitation while protesting its exclusion at GAO. CACI is therefore a prospective offeror in this
procurement that was improperly excluded from the competition. Solely by virtue of the Agency’s
arbitrary, capricious, and illegal exclusion of CACI from competition, CACI has been deemed
ineligible to compete for award—a non-trivial competitive injury which the Court can remedy by
enjoining award and directing the Agency to rescind its determination to exclude CACI from the
competition and consider CACI’s proposal for award.

54.  The Court has jurisdiction to grant the relief requested under the Tucker Act, as
amended, 28 U.S.C. § 1491(b)(2), and Rules of the United States Court of Federal Claims

(“RCFC”) 65.
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BACKGROUND

A. Background of the Procurement

55.  The procurement at issue in this protest is the latest generation of the Army’s CHS
contracts. Under the CHS contracts, the Department of Defense and other federal agencies are
able to purchase tactical commercial off-the-shelf information technology (“IT”) hardware, such
as servers, laptops, networking devices, ruggedized platforms, hand-held devices, operational
transit cases and peripheral devices, along with warranties and support services.

56.  The Solicitation for the newest generation of CHS contracts, CHS-6, seeks to
award a single-award indefinite-delivery, indefinite-quantity (“IDIQ”) contract that will enable
Government customers to purchase items from a CHS catalog. Customers can also add products
through a process called "technology insertion" to meet the particular needs of that program and
ensure interoperability with a host suite of systems and networks. The contract also provides for
“configuration management,” which allows customers to order the exact same version of a
previously ordered item, including design and engineering, and repair services for the items.

57.  CHS-6 is to have an ordering period of up to 10 years and an estimated value of
$7.9 billion.

58.  GDMS, or a predecessor of GDMS, has held the CHS contracts since 1995. That
is, for the past 28 years, GDMS has effectively had a monopoly on this requirement.

59. The Army awarded CHS-4 to GDMS on August 25, 2011, with a five-year period of

performance and subsequent two-year extension to award CHS-5.
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60.  The Army awarded CHS-5, the incumbent contract, to GDMS on August 1, 2018
(with an effective date of August 24, 2018), and it has a five-year period of performance, which
will end in August 2023.

61.  GDMS was the only offeror to submit a proposal for CHS-5.

62.  On February 14, 2020, January 26, 2021, and July 16, 2021, the Agency issued
Requests for Information (“RFIs”) for CHS-6.

63.  The Army released draft solicitations for CHS-6 on January 14, 2022, and March
29, 2022.

64.  On October 7, 2022, the Army released the CHS-6 Solicitation, W15P7T-23-R-
0008, to the public.

65.  Proposals were originally due on November 7, 2022, and the deadline was
subsequently extended to November 22, 2022.

66.  The CHS-6 solicitation included numerous significant difference from the CHS-5
solicitation. Among other things, the pricing to be proposed by offerors is different than it was
under CHS-5. For CHS-6, proposed pricing is to be based on proposed prices for 14 specific
products, warranty percentages and “uplift” percentages applied to certain government-provided
assumed values for product costs, and small amounts for various other costs. The 14 items are
different items than the items GDMS priced in its CHS-5 proposal. The CHS-6 “uplift” and
warranty rates are applied to a different set of product categories and quantity ranges than under
CHS-5, meaning a comparison between those rates for GDMS’s CHS-5 proposal and a CHS-6

proposal would be an apples-to-oranges comparison.
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126. By this point, CACI had only just received the record, which was the very first
disclosure of the contracting officer’s full reasoning for his decision and the actual supporting
documentation for it. CACI had not yet had an opportunity to respond to the Agency’s arguments
or the full record. Yet GAO made clear it had already pre-judged the outcome of the protest by
encouraging CACI to withdraw its protest.

127. CACI declined GAQO’s invitation to withdraw its protest and filed Comments on
the Agency Report along with a Supplemental Protest. CACI later filed Comments on the
Agency’s subsequent Supplemental Agency Report. In its GAO filings, CACI demonstrated that
the CO’s investigation was improperly and unreasonably delayed, failed to give CACI a
meaningful chance to respond to the CO’s real concerns, and was based on a series of erroneous,
unreasonable, and unsupported judgments.

128.  OnJanuary 23, 2023, GAO issued its decision, in which it denied CACI’s protest.
In keeping with its pre-judgment of the case—again formed before CACI even had a chance to
respond to the actual investigation—GAO applied unquestioning deference to the Agency that its
unreasonable judgments and flawed investigation did not deserve and denied CACI’s protest.

129. With the GAO Agency Report, CACI received a redacted version of the Agency’s
internal August 24, 2022 “Preliminary Determination to Exclude CACI” (“Preliminary
Determination”). While the Preliminary Notification, which CACI had received on August 24,
2022, was a mere three pages, the Preliminary Determination was 39 pages (single-spaced),
included 45 attachments, and expounded in substantially greater detail on the contracting officer’s
basis for excluding CACI from the CHS-6 competition—details that were never communicated to

CACI.
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and to adopt a mitigation plan. Had CACI been informed of the Agency’s actual concerns and
even then been unable to satisfy those concerns, it still could have mitigated the issue if it had been
timely informed.
200. These same errors and omissions were in violation of the requirements of the FAR,
including but not limited to FAR 9.504 which requires:
(a) Using the general rules, procedures, and examples in this

subpart, contracting officers shall analyze planned acquisitions in
order to-

(1) Identify and evaluate potential organizational conflicts
of interest as early in the acquisition process as possible: ...

(d) In fulfilling their responsibilities for identifying and resolving
potential conflicts, contracting officers should avoid creating
unnecessary delays, burdensome information requirements, and
excessive documentation. The contracting officer's judgment need
be formally documented only when a substantive issue concerning
potential organizational conflict of interest exists.

(e) The contracting officer shall award the contract to the apparent
successful offeror unless a conflict of interest is determined to exist
that cannot be avoided or mitigated. Before determining to
withhold award based on conflict of interest considerations, the
contracting officer shall notify the contractor, provide the reasons
therefor, and allow the contractor a reasonable opportunity to
respond. ...

(Emphasis added.)

201. The contracting officer failed to evaluate CACI’s alleged conflict as early in the
acquisition process as possible, unnecessarily delayed for months in starting and conducting the
investigation, and failed to disclose to CACI the real reasons for excluding it and thereby failed to
give CACI a reasonable opportunity to respond to them, in violation of FAR 9.504. Indeed, the

contracting officer stated in the GAO protest that the procedural requirements of FAR subpart 9.5

CONTAINS PROTECTED MATERIAL TO BE DISCLOSED ONLY IN ACCORDANCE
WITH GOVERNMENT ACCOUNTABILITY OFFICE PROTECTIVE ORDER

48



Case 1:23-cv-00324-CNL Document 12 Filed 03/10/23 Page 49 of 54



Case 1:23-cv-00324-CNL Document 12 Filed 03/10/23 Page 50 of 54



Case 1:23-cv-00324-CNL Document 12 Filed 03/10/23 Page 51 of 54



Case 1:23-cv-00324-CNL Document 12 Filed 03/10/23 Page 52 of 54

increased competition for this requirement. Lastly, the public interest would be better served by
granting the injunction because the public’s interest lies in preserving the integrity of competitive
procurements.

COUNT 111

The Agency’s Determination to Exclude CACI Violated
the Competition in Contracting Act

213.  The allegations of paragraphs 1 through 212 are hereby incorporated by reference.

214. The Agency excluded CACI from the CHS-6 competition in violation of the
Competition in Contracting Act (“CICA”).

215. 10U.S.C.8§3201(a)(1), part of CICA, requires an agency conducting a procurement
for property or services to “obtain full and open competition through the use of competitive
procedures” absent certain exceptions not relevant here.

216. For the reasons discussed above, the Agency’s decision to exclude CACI from the
CHS-6 competition due to an alleged “unfair competitive advantage” was arbitrary and capricious,
an abuse of discretion and contrary to the FAR, including subpart 9.5, and the APA. Accordingly,
the exclusion has no valid justification and, absent any CICA exception, constitutes an illegal
violation of CICA’s mandate for full and open competition.

217. The Agency’s violation of CICA prejudiced CACI. CACI suffered a non-trivial
competitive injury of being entirely excluded from the competition. That injury can be addressed
by judicial relief through an injunction requiring the Agency to rescind the exclusion determination

and to consider CACI’s proposal for award.
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218. The Court should issue a permanent injunction enjoining performance of any
contract awarded under the Solicitation, requiring the Agency to rescind its decision to exclude
CACI unfair competitive advantage and, to evaluate CACI’s proposal and consider it fully and
fairly for award. CACI succeeds on the merits, as discussed above. CACI would be irreparably
harmed if the requested injunction is not granted because it will have lost the opportunity to fairly
compete for the award and has no adequate remedy for that loss in the absence of an injunction,
while the Agency would not be harmed by an injunction because there are likely months of
proposal evaluation remaining and the Government would benefit from an injunction by providing
increased competition for this requirement. Lastly, the public interest would be better served by
granting the injunction because the public’s interest lies in preserving the integrity of competitive
procurements.

PRAYER FOR RELIEF

WHEREFORE, CACI requests that this Court:

I.  Issue declaratory relief declaring that the Agency’s determination to exclude CACI
from the competition was arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law and that CACI was competitively prejudiced by this
improper action.

ii.  Issue declaratory relief that CACI is not excluded from the competition for CHS-6.
iii.  Issue a permanent injunction (a) to vacate any award of a contract the Agency
makes under the Solicitation; (b) to require the Agency to rescind its decision to
exclude CACI from the competition; (c) to require the Agency to allow CACI to

fully participate in the CHS-6 procurement, including the opportunity to participate
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in the Question and Answer process, engage in discussions, and submit a revised
proposal if warranted; and (d) to evaluate CACI’s proposal and consider it fully and
fairly for award.

iv.  Award CACI its bid preparation and proposal costs.

v.  Order such other and further relief as the Court deems just and proper.

Dated: March 6, 2023 HOLLAND & KNIGHT LLP

s/ Robert K. Tompkins
Robert K. Tompkins
1800 17th Street, N.W., Suite 1100
Washington, District of Columbia 20006
Phone: 202-469-5111
Fax: 202-955-5564
Email: robert.tompkins@hklaw.com

Attorney of Record for Plaintiff,
CACI, Inc.—Federal
Of Counsel:

Gregory R. Hallmark

Jeremy D. Burkhart

Holland & Knight LLP

1650 Tysons Boulevard, Suite 1700

Tysons, Virginia 22102

Email: gregory.hallmark@hklaw.com
jeremy.burkhart@hklaw.com

Richard Ariel

Holland & Knight LLP

1800 17th Street, N.W., Suite 1100
Washington, District of Columbia 20006
Email: richard.ariel@hklaw.com
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